A true State of the Caſe concerning Sir EDMOND 
TURNOR. Ke. and GEORGE CAREW Eſq; 
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Upon an eſpecial Appeal, to the Judges Delegates, 
with adjuncts from a Sentence pronounced againſt 
them, and others in the Admiralty Court, at the 
Inſtance of Facob Neitz, Andreas I anden Bogaerd, 

Michael Pander Plancken, and others, Subje&ts of 


the King of Spatn. 


2AMCECSﬀRA Ye King of Great Britain z in the year 1665. hoving granted ſpecial Let- 

{ \ ters of Keptilals, againft the States General and their Subjects (fo2 the 

reaſons therein contained) tnder the great Seal of England, unto the ſaid 

Sir Edmond Turnor, an» George Carew; and their Afligns, to continue 

2 effectually in fozce, until cum of 15 1612 |, Rerling, ſhould be recover- 

S575 | ed, with Coſts and Damages3- wherein Pt Majeliy, ſiguified his Ul anv 
eV : ; < ks ES > 

CF Þlcaluretobr fich. That all Judges, Officers, Minifters, and Dubjecs 

of England, ſhould be Apving and Afſitting tiercin $5 and to take care that 

the ſaid Letters Patents , and Commiſſions thereupon, ſhould be favourably interpreted, 

and con(frued in all reſpees, co che benefit and beſt advantage of Sir Edmond Furnor, anv 

Gcorge Carew, their Crecutozs, Adminiſtratozs and Aſligns.z as by an autthentick Copy 

of the ſatd Letters Patcnts herennto auncred appears. 

At the impoztumty of ſeveral Perſons intcrefſed, in the ſaid Letters Patents, foz whom 
the faid Turnor and Carew were nominated and intruſfed, An Gremplification of the ſaid O2t- 
Cinal grant ; was delivered to one Captain Tyrence Birne, by the ſaid George Carzw to put 
the ſame in Crecutton, accopdtig to che fozce and cffect thereof, againff che States General any 
their Dubjects, Whereapou the (aid Carew, only indozled an appointment upon the back 
fide of the Grempitficacion in theſe wozds (viz) I che within named Geozge Carew, do here- 
by conſtitur*, afhgn, and appuint Captain Zprence Birne, Commander of the good Ship the 
K6pal 3 mentioing therein the burthen, number of Men, Guns, and time of victualling, to 
do, and Exccvte all and every ſuch AR, and thing 25 by him the ſaid Berne may be done, Exe- 
cuted and pertormedz by virtuc of theſaid Letters Patents, In witneſs whereof, the ſaid Carew 
ſet tis Hand and Seal. The ſaid Captain Birnc, p2omiſing to p2ocure Dir Edmond Furnor to 
ſign cc fame, which the [atd Birneneglect”d to do, 

In puriuance of the ſaw ſingle appotntient, Caytain Birne prrocured Jonathan Froſt, aud 
other 11s part-owners, to ſet fo2th the (aid Ship to Dea; and conlequently in oz about chePonth 
of Augutt 1666, near Portland Bay, De (cized a Fly-boat, laven with Wine, Salt, &c, latelp 
na:ed the Godhve of Brugis, coming from France, au? bound foz Amtterdam 3 anv carried 
the faiy Fly-voat into the Yarbour of Chicheſter, from whence he lent to Pr. Suckling 
bis P2orto2 foy a Commiſſion to examine the Baſter anvthe Deamen, who confelled rheniſclves 
to br Aollanders bo2n. the Dhip Durch built, and the goÞs configned co Dutch-men, Zhen 
tp01i recurn of the ſaid Commiſſion from the chief Bagiſtrates of Chichetter 3 the Judge of 
the Abmiralty, pzonounced that there was god cauſe of ſetzure, atv condeinned the pzetenved 
clatmers fin the erpencess, Bur in regard one Peter Gerrard clatmcd the @hip and Gods, to 
thc accompr of Jacob Neitz, and others, YSurgers and 31habitauts of Brugis in Flanders; an 
©zder of Court was made (the Twos being periſhatle,, chat both @hip and Goods ſhould be 
reff92ed, upen Bail to ab{de the Dentence, upen hearirm the cauſe, which the Clapmer re- 
fuſev togive, p2etending, that befoge the Dhip was takin into the Utice-Admiralls cuſtody , oz 
UWayrers of the Cultoin-Youſle put upon her z that niuch Salt, Wine, and Daffron, was im-- 
beazclled, -Whereupon thc y Arreſted Captain Birne, by Elrit out of the Admiralty foz 1000 |. 
damages, aud committed him to the Marſhaliicy, who gave god and ſuffictent 15ail by two 
Citizens of London, to anſwer the ſaid Action. 
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Afterwards 


Afterwards the Dhip and Gwds, upon pzetended Certificates from Brugis ; and new cxaming- 
tions, were reffozed by decree of the Court,and confirmed by the LozvsCommiſſioners foz}2'3*s; 
and actually delivered accozvingiy. Then Pr. Francklin Pzocoz foz the p2etended Claimers, 
Exhibited a Libel again Sir Edmond Turnor, George Carew, Captain Birne. and Jonathan 
Frott, without any diſcontinnuance, oz p2olecution of rhe Acttou foz 10001. againſt Birne, Ana 
framed an impertinent Sentence againſt Sir Edmond Turnor and Gcorge Carew (who 
were not Arreſted, Cited, 62 Summoned to defend the ſaid Cauſe) Tyrence Birne, and Jona- 
than Froſt, fi; eighteen hundred pounds damages,thzough tmbcaztlments leakage and ſpailing 
the Dhip and Gods by lying, (alchough occaſioned by the wiltull defaulc of the pzerended 
owners) whyerefoze Dir Edmond Turnor and George Carew , appealed by themſelves foz a 
Nullitp of the laid Denctence as repugnant to Law, and of a vangersyus tonſequence to the Dub- 
feas of England, if ſuch pzacices ſhould be bzougt into prefivent. 

That one Peter Victorine a perſon bozn tn Amiterdam appeared foz the pzctended Clamers 
(afier Pctcr Gerrard run away to avoid paymeni 0: te expcnces, and the chayges of the Dcas 
men at Chicheſter, which are per unlacisfied) and continues in hts maltifous and v-ratious 
p2oſecutions againſt Turnor and Carew, notwithſtanding rhere is ndc vpon their own ſhew- 
ing, any the lcaft pzoof again the (iid Turnor and Carew tn all thetr Eraminations , (though 
of no Recozd,to inake them chargeavle oz guilcy of any imbeaztlinent, oz ſomuch as the know- 
ledge of any of the laid tranſactions menctoned in the ſat3 Dentence, from which they aps 
pealed to Vis Pajeſty in the Vigh Court of Chancery, who appoinced che ſame to be hearo,aud 
determincd by the Right Yanourable the Lozd Chief Jufiice Rainsford, Judge Wild, Juage 
Windam, Yazon Littleton, Dir Richard Loyde, Sir Timothy Bald win, Dir Edward Lowe, 
Dr. Pintold, Dr. Trumball, Dr. D.gby, Dc. an» Brigys, O02 A rompetent number of them, ag 
by the laty Commillion unto them directed, znocr the great Beal of England appcats. 


Several Reaſons and Arguments, why the ſaid Sen- 
tence of 1800l. ought to be reverſed, made null 
and void again#t the ſaid Sir Edmond Turnor,and 


George Carciv, 


1 is alledged in the fiiſt Article of the pretended Libel againſt Sir Fdmond 

T' »r, and George Carew, and allo againſt Jonathan [ roſt, and Tyrence 

and it 1s ſo pronounced 1n the Sentence {from which the faid Sis 

A Turnor, and Georee ( arew, by themſelves appealed; eſpecially for a 

(ſon directed to teveral Judges of the Common Law, as Adjunds 

with the ordinary Delegates, Civil Lawyers, unto which Doctors, Froff and 

Brine,appealed that they were Owners, Fraighters, or Inſurers of the Ship Royal; 

whereot the'ſaid Tyrence Pirne was Captain, and that they did Man, Equip, 

Victual, Furniſh, and ſet the ſaid Ship to Sea at their Coſts and Charges, which 

is a gro's miftake, Erronious, falſe and contrary to the truth of the matter, ſo far 

forth as concernerh. the ſaid Sir F dmrond Turnor, and George Carew; neither is 

thcre any ſuch thing proved, or any wayes depoſed m the Admiralty Court in 

the ſaid Proceſs tranſmitted 3 wherefore (7 ibcl/um non probatum ſecundum alle- 
gatum ) the Sentence 1s null and void, as erronious and unjuſt. 

. Ard in the fo lowing Articles of the ſaid pretended Libel], it's alledged that 
Tir,', and Carew ratified, allowed and cont med the ſeizure of the Ship Godilive 
ot ”rngis, and her Lading, and the diſpoſal of the Goods taken out by Birne, and 
others, And the damnitying the reſt of the Goods by lying 3 in regard, Froſt and 
Pirne proceeded to ad judication in the Admiralty, in the names of Sir Edmond 
{armor and George (arew. Although neither of them, the faid Tarnor and Carew 
gave any ſuch Order ; or did at any time lay outany Monev, or promiſe by way 
of contribution towards the proſecution thereof, for any Fces or Salarics to Ad- 
vocates, Proctors, or Regiiters, who were imployed in the ſaid Proceſs before 
Sentence ; neither are any of theſe things made out in the proots tranſmitted, pro 
ut, Cc | 3 Admitting 


3 Admitting that Sir Edmond Turnor,had allo ſigned the Deputation to Captain 
Birne, whereby he might have ſeized any Ships, Goods, or Merchandizes be- 
longing to the States Gemeral and their SubjeQs; Yet it he had taken, or ſeized 
any Ships or Goods, belonging to the SubjeRts of any other PFrizce or State; he 
had no Warrant or Authority from 7zrzor or Carew lo to do, or to break bulk 
before Adjudication, or todo any thing beyond the force and ctfe& of the Ler- 
ters Patents, (uch ACtions are perſonal injuries ; and by the Law of England, no 
man ſhall ſuffer for the offence of another , and: Pirne him(elf was Arreſted for 
itz and had taken upon him to defend it, and given in good Bail accordingly. 
4. It is againſt the rules of all Juſtice, that any man ſhould be condemned before 
he be heard; and how S;r Fdmond Turnor and George Carew (ſhould make their 
defence upon any Action, or Libell againſt them, being not Arreſted or Legally 
cited, or ſummoned to ſee ſuch Libell admitted againſt them. Wherefore, ſuch 
an Action, Proceedings and Sentence upon it, 1s void and null to all intents and 
purpoſcs of the Law, -n 

\ 5. It appears upon the pretended clairmer's own ſhewing throughout their whole 
Proceſs tranſmitted, wherein fo much Paper 1s ſpoiled, that the greateſt damages 
were occalioned by delav of proceedings after the Capturez for which the ſaid 
Claimers were condemned 77 exſeafe retardati proceſius , at the inſtance of Firne 
and Troft, thaconly Profecuted in the names of Txrnor and Carew. Andit alſo 
appears inthe proofs that the Embeazelments were done by particular perſons in 
the Ports, Havens, and Rivers of Chicheſter, and Pool, within the Bodies of the 
Counties ot Suſſex, and Dorcet, and ought to be tryed there according to the 
Common Laws and Statutes of Ezelazd, by matter of Record; and thoſe per- 
ſons to be queſtioned only (by Action of Trover, or by Information) that did the 
wrong: there cannot be any prefident found, that ever any Admiral, Commiſſioner 
of the Peace, or any other Officer, or Miniſter whatſoever, who was neither particeps 
 Criminis nec Munerjs.,was queſtioned for any thing done contrary to a Legal War- 
rant and Authority given or granted out by either of them;but that only the party 


offending was called to queſtion for exceeding his Commiſſion, or Authority. 


In the 42 of E4. JIE. it is enaged that no Man be put. to anſwer , but by due Pzoceſs, 
and matccr of Recozd accozding to the tld Lat of the Land, and if any thing be done to 
the coutrary, it ſhall be void in Law, 8nd holden foz Erroz, 


In the 8, Ed, JI. Tic. Coron. 399. Ytisns part of the Sca, where one Man map fee the 
Land of both) ſtdes,and of any thing vone there, the Conntrp may have knowledge; where- 
by it appeareth, that things done there. are tryable by the Country ; (thatis by Jury) any 
conſequently not in the Admirall Court. | 


Jn Ed.1I, Tit. Avowry 191, A Replevin was bzought in Murfords Caſe , foz taking 
of a Dhip on the Coalt of S$carborow in the Dea, atd foz carrying che ſame into the 
County of Northiumbertand, Berry Chief Juffice of the Common Plcas, adjudged when 
a taking is partlp on the Dea, and partly in a River, the Common Law ſhall have 
Jurildicttor. 


35p the ſeveral Statutes in the 13 of R. 2. Cap. 3. and the 15. of K. 2, Cap. 5. and the 2. 
of H. 4 Cap. 11. wherein all the Subjects st England have an incereſt, it is enacted 
that che Court of the Admiral ſhall have no Juriſdiction, oz to nicddle with any thing 
done within the Realm, by Land oz Water, within the bodies of any Cotinty of Eng- 
land. Aud there being grievious Complaincs made in thoſe days by tbe Commons of 
England, that the Court of Admiralty hav incroached upon che Juriſdiction of the Com- 
mon Law, to the intollerable grievance of the Dubjegs 3 it was enacted that any perſon 
finding himlelf grieved againſt the tozm of che Dtatutes, any the Common Law, fhall 
have his Action pzononnced upon the Caſe againſt him that purſues in the Admiralks 
Court, and ſhall recover his double vamages againſt the purſuant; and che \3id purſuant 
_ _ the penalty of 10 1. to the King foz the purſuit ſo made , if he be convicted 
thereof, | 


& 


The ſerzure was adjudged Legal, upon ſeveral circumſtances in the Cafe, the 
damagcs atterwards was through the default of the pretended Claimeis : And 
the \mbeazilmconts being done by ſeveral perſons within the bodies of the County 
of {ex and 7 orcet, where the municipal Law of Fxgland, and not the Civil 
Law hath the Juinidichon. It 1s politnvely againſt the Rights, Liberties, and Pro- 
pcitics of the Subjects, that any ſuch Sentence ſhould be confirmed againſt Sr 
FE dmon4 THY30Y and eorge 4 arrow. 

As *iw / dmond Turnor and (eorge Carew, do not take upon themſtlves to ex- 
cu{i- Captain /irme and YVonathan 1 roſt, or the perſons who are Bail tor cither 3 but 
leave them to the due coviſe of Law: So the ſaid Tarnor and Carew, cannot but 
accule the pretend<d Clairncrs, or owners of the Fly- bote and her Lading ; tor 
that the pretended Claimers and their Agents, perſiſted in their Practices, to de- 
fraud the King as they had done his Subjects, whereby they forfeized both 
Ship and Goods, upon two {everal oftcnces againſt ſeveral As of Parliament, 
as by leveral Certificates under the Officers hands of the Cuſtom-houſe and other 
Teſtimonials appears, 

viz. Atter the Ship and Goods were reſtored, as belonging to the Subjects of 
the King of pair, and ought ro have gone for Prugts or Offend. Yet they did 
contrary to the Act of Navigation, bring Ship and Goods to the port of / oxdoy, 
(without Letters of Sate-condudt) and there deliver them, being of the growth 
of Jrance, which was a forfeiture of both Ship and Goods by the Law.Secondly, 
The Wane, Salr, ec were Entred as / g/;/h Goods by an Frglihh Man that they 
had procurcd to Enter the ſame; to defraud the King of Forraigners duties, ſo 
they wanted nor Common Chaimers to make them firlt Spaniſh, and then Ezgliſs, 
for their purpoles notwithſtanding they were Hollanders Goods. 


It ir to be obſcryed, that Sir Fdward Turnor and George Carew, 


(1m regard th-y d:d not repeCiively make the leaſt defence in the ſard 
Cauſe, before the S-ntence) have ſeverally purged themſelves 
upon Oath before a Matter of Chancery, to confirm all that they 
bawe reſpe&wely alledged in their own defence, before the F udges, 
Delligates, which Afidavits ought to be read, and come mm Iſſue, 
at the bearing and fiuall determination of the ſaid Cauſe. 


Aftum 12th, of 
January 1677. 


